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Federal Grant and Cooperative Agreement Act, 31 U.S.C. §§ 6301-
6308: Establishes the legal instruments to use to reflect particular
relationships between the United States Government and a State, local
government, or other recipient, based on the principal purpose.

Procurement Contract: Use when the principal purpose of the
instrument is to acquire (by purchase, lease, or barter) property or
services for the direct benefit or use of the United States Government.

Grant: Use when the principal purpose of the relationship is to transfer a
thing of value to the recipient to carry out a public purpose of support or
stimulation authorized by a law of the United States, and substantial
involvement is not expected between the executive agency and the
recipient carrying out the activity in the agreement.

Cooperative Agreement: Use when the principal purpose of the
relationship is the same as a grant, but substantial involvement is
expected between the executive agency and the recipient carrying out the
activity in the agreement.
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What are the differences...

Advance payment allowed if appropriate Pay for delivery after receipt
Technical/Program Competed Price must be considered
Grantee can terminate No Contractor Right to Terminate
Objective is a report or Deliverable is a required product
completing the project or service
OMB Guidance and Federal Acquisition Regulations (FAR),
agency regulations Competition in Contracting Act (CICA)

The Federal Grant and Cooperative Agreement Act of 1977 (31 USC 63071-6308)
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Funding instruments with much in common

Federal Contracts and Financial Assistance Awards are
both:

Provide Federal funds as authorized by law
Regulated by program or procurement rules or policies
Competitively and Non-Competitively awarded
Awarded subject to available appropriations
Competitive awards are based on solicitation
Awarded to responsible parties, judged best able to
meet authorized purpose based on bid, a negotiation, or
proposal that addresses a particular set of criteria

»  Likely to have both standard and special terms and
conditions, with sanctions for non-compliance

> Legally binding agreement involving an offer and
acceptance
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Recipient defined scope of work
* Programmatic and/or fiscal reports

* Requirement
* During the life of the award
» At the end of the project

* Project results released to the Public

« Award contains terms on the use of funds
« Example: Budgetary restrictions

« States programmatic objectives

» Requires specific description of costs

« The nature of work is defined by statute/authorization

« Contains language regarding the right to revoke an award or withhold 1
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Government defined scope of work
Specific deliverables, reports, or milestones

Project results or product delivered to the
Government

Award subject to more restrictive conditions
outlined in a contractual instrument

Financing may be on a cost reimbursement or
fixed price basis

Government right and duty to inspect goods or
services

Contracts are used to obtain specific goods and
services under specific conditions.
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Directing Work Under a Grant...

Directing work under a grant/cooperative agreement may a
recipient the impression or belief that the work will be for
the government and may create an appearance that a
contract is the appropriate funding instrument. This raises
the risk of litigation and disputes over whether the
appropriate funding instrument was used and the
applicable processes and requirements followed.
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Publishing Government Requirements
in Funding Announcements

If an agency publishes government requirements in funding

announcements that give the recipient the impression or belief that the

work will primarily be for the benefit of the government and the

submitted application reflects that belief, a contract would fit the

circumstances. For example:

* Operational use of research

* Requiring use of government facilities for evaluation as opposed to
non-government facilities

* Requiring the data/research results to be in a form that is
immediately usable by the government
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Profit?

In 2008, the Department of Commerce Federal Assistance Law
Division opined that fee or profit cannot be paid in a grant unless
there is legislation allowing it. They cannot be shown to further
the grant or appropriations purposes, which is required. Work
conducted and funds expended in a grant must be for the project
authorized by the applicable federal statute. A profit or fee under
a grant is not a cost, but is an amount in excess of actual allowable
direct and F&A costs. Therefore, any expenditure such as a fee
and/or profit that are other than allowable direct and F&A costs
are not permitted.
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Quiz

Contract vs. Grant

What is one of the similarities between a contract and grant?

What is one of the differences between a contract and grant?

A characteristic of a grant is a government-defined scope of work?
True or False

By imposing policies and guidance under a grant/cooperative
agreement, giving the impression that the work will be for the
government, would a contract be a more appropriate funding
instrument? True or False

Delivering a specific product or service is a characteristic of a contract?
True or False

The principle purpose of a contract is acquisition by purchase, lease or
barter of property or services for the direct benefit or use of the
Federal Government? True or False
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