i \ggcq"", UNITED STATES DEPARTMENT OF COMMERCE
a5 National Oceanic and Atmospheric Administration

LY £ ACQUISITION AND GRANTS OFFICE

May 4, 2015

MEMORANDUM FOR: Deputy Assistant Administrators
Staff Office Directors

FROM: Mitchell J. Ross "p% %AA/

Director

SUBJECT: Acquisition Alert 15-03 Purchase Requisition Funding on NOAA
Contracts

The purpose of this memorandum is to rescind NOAA Acquisition Manual Subpart 1330-
1.602.270, Fund sufficiency, and issue an Acquisition Alert establishing the NOAA acquisition
policy related to purchase requisition funding on NOAA contracts.

In 2008, the Department of Commerce Office of Acquisition Management (OAM) and the
NOAA Acquisition and Grants Office (AGO) each issued acquisition policy on the requirements
for partially funding firm fixed price contracts under a continuing resolution. NOAA contracting
officers have experienced an increase in the partial or incremental funding of firm fixed price
contract actions during periods of a continuing resolution. An increase in the reliance on
incremental funding is primarily due to insufficient funding being made available for the project,
or the client not releasing funds for contractual obligation due to unknown mission priorities.

The award of an incrementally funded contract action presents a risk to the government of non-
compliance with the bona fide need rule, violation of the Anti-Deficiency Act, and increases the
administrative burden that is required for managing these types of contracts. This policy
addresses the requirement for fully funding purchase requisitions submitted to AGO and the
incremental funding of NOAA contracts.

Questions pertaining to the AA should be directed to Dale Henderson, AGO Policy and
Oversight Division (POD) at dale.henderson(@noaa.gov, or by telephone at (816) 823-3836.
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May 4, 2015
ACQUISITION ALERT 15-03

Purchase Requisition Funding on NOAA Contracts
(Policy on Fully Funding a Purchase Requisition and Incremental Funding for a NOAA
Contract)

This Acquisition Alert (AA) is being transmitted to all NOAA Heads of Contracting Offices
(HCOs) for dissemination within their respective Acquisition Divisions.

1. Purpose: The purpose of AA 15-03 is to rescind NOAA Acquisition Manual Subpart
1330-1.602-270, update the requirement for the submission of a fully funded purchase
requisition to the Acquisition and Grants Office (AGO) when initiating the procurement of a
NOAA contract, and establish the acquisition policy on the incremental funding of NOAA
contracts.

2. Background: In 2008, the Department of Commerce (DOC) Office of Acquisition
Management (OAM) and NOAA AGO issued acquisition policies regarding the requirements for
partially funded firm fixed price contracts under a continuing resolution. Incremental funding is
often used when funds are not available to obligate the total cost or price of a contract action
which spans multiple years, periods, or increments of performance. Since the issuance of these
policies, NOAA AGO contracting officers have experienced an increase in incremental funding
for firm fixed price contract actions during a continuing resolution, in which funding is provided
in periodic installments throughout the fiscal year. An increased reliance on the incremental
funding of NOAA contracts is primarily due to insufficient funding available for the entire
project. The award of incrementally funded contract actions places the government at risk for
non-compliance with the bona fide need rule and violation of the Anti-Deficiency Act. The
increase in incrementally funded contract actions has resulted in an increase in the administrative
burden required for properly managing these types of contact actions. As a result of delays in
appropriation, apportionment, and allocation, the submission of unfunded and partially funded
requisitions have also been identified as becoming a regular practice. This policy addresses that
practice.

3. Applicability: This acquisition policy is applicable to all NOAA Line and Staff Offices.
The Acquisition Alert addresses the following individual policies for funding for a NOAA
contract.

a. Fully funding a purchase requisition for a NOAA contract; and

b. Incremental funding for a NOAA contract.
4. Policy on Fully Funding a Purchase Requisition for a NOAA Contract: The

following acquisition policy applies to the funding of a purchase requisition submitted to AGO
for the initiation of a procurement.



a. New Procurements: A purchase requisition for the initiation of a procurement submitted to
AGO shall be fully funded. A new procurement for a contract award shall include a fully
funded purchase requisition for the base period. A contract award shall normally establish an
award and option-period renewal date in compliance with Commerce Acquisition Manual
1307.1 Procurement Administrative Lead Times* (PALT) and the AGO Acquisition Cutoff
Dates for the fiscal year. A contract award shall establish a performance period beginning
not later than July 1st and an option-period renewal date not later than June 30th. A contract
with continued services in subsequent years shall normally establish a base performance
period of twelve months. The option period(s) for a contract shall be established as a 12
month option period(s). An option period with a performance period less than twelve months
shall normally require proper written justification (i.e. memorandum format) from the
requisitioner, approval by the contracting officer, and shall not be less than six months.

In the case of a procurement to establish an Indefinite-Quantity type contract, the requisition
must provide sufficient dollars to fund the minimum guaranteed amount. A zero dollar
purchase requisition will not be accepted to initiate the procurement of a new contract(s)
unless the requirement meets the following exceptions:

(1) When the procurement lead time is such that it requires initiation of a procurement in
the then-current fiscal year with contract award to be made in the following fiscal
year.

(2) When the Head of Contracting Office (HCO) has granted an exception due to
extenuating circumstances that require submission of a zero dollar purchase
requisition.

b. Contract Option Periods and Modifications: A purchase requisition for exercising an
option period shall be fully funded for the requirement being procured. Purchase requisitions
for modifications to partially or incrementally fund an option period will no longer be
processed by AGO unless the requirement meets the following exceptions:

(1) When the requirement is to exercise an option for a high risk type contract (cost
reimbursement, time-and-materials, and labor-hour) or a firm fixed priced contract
under a continuing resolution.

(2) When the HCO has granted an exception due to extenuating circumstances.

c. Changes to Purchase Requisitions: The requisitioner is required to ensure that a
purchase requisition submitted to AGO for a contacting action contains the appropriate
accounting codes and sufficient funds to cover the period of performance. If it is determined
later that there are insufficient funds in the account, the requisitioner is responsible to ensure
adequate funds are transferred under the original accounting code to fund the remainder of
the period of performance. AGO will not allow the accounting codes to be changed on the

! commerce Acquisition Manual 1307.1 Department of Commerce Acquisition Planning, Appendix C Procurement
Administrative Lead Times.



requisition originally submitted. This will preclude loss of work already completed. Any
change to correct an accounting code shall be approved by the HCO.

5. Policy on Incremental Funding for a NOAA Contract: The following

acquisition policy applies to the incremental funding of firm fixed price (under a continuing
resolution), cost reimbursement, time-and-materials, and labor-hour contract actions. Absent
specific authority, funding under a continuing resolution is available only to fund ongoing
projects and activities®. The use of these funds is not authorized for new initiatives or projects.

Firm Fixed Price Contracts (under a Continuing Resolution)

a. A continuing resolution is an appropriation act that provides budget authority for federal
agencies, specified activities, or both in the continuance of operation when Congress and the
President have not completed action on the regular appropriation acts by the beginning of the
fiscal year®. In accordance with agency policy and absent Congressional authority, the use of
incremental funding on a firm fixed price contract action is only authorized during a
continuing resolution. Unless specified by Congressional authority, incremental funds
cannot be used on firm fixed price contract actions after the Department has received a full
appropriation. In order to process an incrementally funded firm fixed price contract action
during a period of continuing resolution, all of the following requirements shall be met:

(1) Program offices are responsible for (a) the coordination with their respective
acquisition division or acquisition office to confirm the funding amounts required for
specific ongoing projects and activities, and (b) the coordination with their budget
office to ensure that the terms of the continuing resolution are met before the funds
are provided to the acquisition division or acquisition office. The submission of
funding to the servicing acquisition division or acquisition office shall constitute that
use of the funding for an obligation on the specific contract is in compliance with the
terms of the applicable continuing resolution. The contract action being funded must
be for the full period of the continuing resolution.

(2) After the appropriation has been received and allocated, program offices shall
promptly provide the servicing acquisition division or acquisition office with the
balance of funding necessary to fully fund the contract for the specific ongoing
project. The full allocated amount of funds for an ongoing project or activity shall
not be withheld for fragmented distribution to the servicing acquisition division or
acquisition office throughout the fiscal year. The required funding shall be provided
and obligated consistent with the established terms of the contract.

(3) The contract action shall cite the clause at FAR 52.232-18 Availability of Funds as
the authority to expressly condition the government’s obligation under the contract

2 Department of Commerce Office of Acquisition Management , Procurement Memorandum 2008-05, Conducting Acquisitions
under a Continuing Resolution, September 29, 2008.

% Government Accountability Office (GAO), A Glossary of Terms Used in the Federal Budget Process, GAO-05-734SP,
September 2005, pp. 35-36.



for the balance of funding required upon the availability of funds. If the FAR clause
is not included in the contract, a bilateral modification is required for its inclusion.

Cost Reimbursement, Time-and-Materials, and Labor-Hour Contracts

b. The use of incremental funding for high risk type contracts (cost reimbursement, time-
and-materials, and labor-hour) for services is permissible, when all of the following
requirements are met:

(1) Incremental funding is not prohibited by the agency, a specific appropriation, the
financial management regulations, or the acquisition regulations.

(2) The services being procured are severable. Absent special authority, non-severable
services must be fully funded at the time of the award.”

(3) A bona fide need exists for the services when the initial obligation is made.

(4) The acquisition instrument includes any relevant agency supplemental and
Federal Acquisition Regulation (FAR) clauses or provisions necessary to limit
the government’s financial liability. Contracting officers shall ensure that all
cost reimbursement contract actions cite the clause at FAR 52.232-22 Limitation
of Funds and time-and-materials or labor-hour contract actions include the
attached NOAA contract provision entitled NOAA Limitation of Funds on Time-
and-Materials and Labor-Hour contracts and orders.

(5) The award is in compliance with all applicable regulations. The Head of Contracting
Office is responsible for approving the justification and approval determination for
using cost-reimbursement, time-and-material, and labor-hour contracts. The Senior
Bureau Procurement Official (SBPO) shall retain this approval authority when the
HCO is also the contracting officer of the acquisition, the acquisition meets the
Acquisition Review Board threshold or is subject to the major investment oversight
process, or determination is made that no other contract type is suitable prior to
execugion of the base period if the base period plus any option periods exceed three
years.

6. Point of Contact: Questions concerning this Acquisition Alert should be directed to

Dale Henderson, Acquisition and Grants Office (AGO), Policy and Oversight Division (POD) at
dale.henderson@noaa.gov, or by telephone at (816) 823-3836.

Attachment

NOAA Limitation of Funds on Time-and-Materials and Labor-Hour Contracts

4 GAO Decision B-317139, June 2009
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NOAA Limitation of Funds on Time-and-Materials and Labor-Hour Contracts

Insert the following provision in solicitations, contracts or orders if a time-and-materials or a
labor-hour contract is contemplated.

It is estimated that the total cost to the Government for the performance of this contract shall not
exceed the ceiling price of [Contracting Officer insert amount]. Funds in the amount

of [Contracting Officer insert amount] are hereby allotted. The balance of this
contract’s estimated ceiling will be allotted upon availability of funds through a unilateral
modification(s).

Limitation of Funds

(a) The parties estimate that performance of this contract will not cost the Government more
than the ceiling amount specified in the contract. The Contractor agrees to use its best
efforts to perform the work specified in the Schedule and all obligations under this contract
within the ceiling amount.

(b) The Schedule specifies the amount of funds presently available for payment by the
Government and allotted to this contract as well as the items covered. The parties
contemplate that the Government will allot additional funds incrementally to the contract up
to the full estimated cost to the Government specified in the Schedule, provided that funds
become available. The Contractor agrees to perform work on the contract up to the point at
which the total amount paid and payable by the Government under the contract
approximates but does not exceed the total amount actually allotted by the Government to
the contract.

(c) The Contractor shall notify the Contracting Officer in writing whenever it has reason to
believe that the costs it expects to incur under this contract in the next 60 days, when added
to all costs previously incurred, will exceed 85% of the total funded amount so far allotted
to the contract by the Government. The notice shall state the additional funds required to
continue performance for the period specified in the Schedule.

(d) Except as required by other provisions of this contract, specifically citing and stated to
be an exception to this clause —

(1) The Government is not obligated to reimburse the Contractor for costs incurred in
excess of the total amount allotted by the Government to this contract; and

(2) The Contractor is not obligated to continue performance under this contract or otherwise
incur costs in excess of the amount then allotted to the contract by the Government until the
Contracting Officer notifies the contractor in writing that the amount allotted by the
Government has been increased and specifies an increased amount, which shall then
constitute the total amount allotted by the Government to this contract.

(e) Change orders shall not be considered an authorization to exceed the amount allotted by
the Government specified in the Schedule, unless they contain a statement increasing the
amount allotted.



(f) Nothing in this provision shall affect the right of the Government to terminate this
contract. If this contract is terminated, the Government and the Contractor shall negotiate an
equitable distribution of all property produced or purchased under the contract, based upon
the share of costs incurred by each.

(End of Provision)





