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Unauthorized Commitments

Originally Presented by

NOAA Acquisition and Grants Office
Policy and Oversight Division
December 2015
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Unauthorized Commitment What /s
/12

*An agreement that is not binding solely
because the Government representative
who made it lacked the authority to
enter into that agreement on behalf of
the Government. (FAR 1.602-3(a))
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Learning Objectives

/?TMENT OF CO

* Recognize an unauthorized commitment
* [dentify examples of unauthorized commitments

* Understand the ratification process—required documentation, reviews &
approvals

* Discuss steps to avoid unauthorized commitments
* Understand the possibility of disciplinary action
* Understand non-ratifiable commitment process

* Discuss points to remember
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How to recognize an
Unauthorized Commitment

NOAA accepted goods or services in the
absence of an enforceable contract entered
into by an individual with delegated
contracting authority.
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Examples.........
(See CAM 1301.602 for more examples)

* Commitment for performance of work/delivery of supplies prior to issuance
of a contract, purchase order, or delivery order.

* Commitment which exceeds the call order limit on a BPA.

* Commitment which continues contract services over & above original scope & dollar
amount; or a commitment made by an authorized CO exceeding the level of authority
delegated to the individual/position.

« Commitment for continuation of services or delivery of supplies under an expired
contract, purchase order, or delivery order.

* Purchase Cardholder (CH) exceeds micro-purchase threshold as defined in FAR 2.101.

* CH initiates a split purchase to stay under spending limits, i.e., separates a requirement
that exceeds CH’s single purchase limit or threshold into 2 or more buys to same vendor.
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What to do if action is suspect?

*Stop performance or delivery immediately.

*Determine if supplies/services have been provided
to and accepted by NOAA.

*Challenge questionable actions.

*Begin “ratification” process, i.e., the approval
process of the unauthorized commitment by an
official who has the authority to do so. (See CAM
1301.602)
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Who can “ratify’?

(NAM 1330-1.602.3(b)(3)/NAM Subchapter J)

* <$500,000, Head of
Contracting Office
(HCO)

* >$500,000, Senior
Procurement Executive

(with prior review &
clearance of NOAA

SBPO)
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Documentm‘ion Requirements
(CAM 1301.602, Section 3.2.1)

Person who made the unauthorized commitment must submit a memo through
immediate supervisor & senior managers to HCO that includes statements
addressing the following facts & circumstances:

—Nature of the unauthorized action and the individual(s)involved, including all
program officials who knew of the action & allowed it;

QTMENT OoF CO

—A discussion of the program requirements and an explanation of how the
unauthorized action occurred, and why it was considered valid and necessary to
meet program requirements;

—An explanation of the selection of the proposed contractor, i.e., the “sole source
justification,” if any; and names, addresses, phone numbers and quotes received
from any other sources that were considered;

—A statement of any approvals or clearances received for the unauthorized action,
including a listing of who told the

contractor to proceed and date contractor was notified;
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Documentation Requirements

—A description of the work performed or products furnished, including the date
work started;
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—The estimated or agreed to purchase price and the estimated or agreed to
completion date and the date when t Zy were agreed to (include how price or
cost reasonableness was evaluated and who agreed to it);

—A copy of the most current invoice;

—A description of what has been done to prevent recurrence, including any
disciplinary action taken;

—A description of any attempts made to involve authorized procurement personnel
before commitment was made to the contractor (include factors which prevented

such involvement); and

—Any other pertinent info regarding the unauthorized action or the ratification
request.

6/16/2016 NOAA - SCIENCE - SERVICE - STEWARDSHIP 9



“0 ATM OSP;., &9
S
S

C‘@

2016

@ N OAA FIELD DELEGATE TRAINING g
EVENT :

Documentation Requirements

Memo must include statements addressing the following limitations:

N NATIONAL o,

—Supplies or services have been provided to and accepted by NOAA, or NOAA
otherwise has obtained or will obtain a benefit resulting from performance of the
unauthorized commitment;

—The approving official has the authority to enter into a contractual commitment;

—The resulting contract would otherwise have been proper if made by an
appropriate CO;

—The CO reviewing the unauthorized commitment determines the price to be fair
and reasonable;

—The CO recommends payment and legal counsel concurs in the recommendation;

—Funds are available and were available at the time the unauthorized commitment
was made; and

—The ratification is IAW DOC policies and procedures.
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Review and Clearance

*HCO conducts stringent analysis of
facts/circumstances/limitations of -
unauthorized commitment. Ratification is ¢ i $'
only authorized when limitations cited in

FAR 1.602-3/CAM 1301.602 are met (see a
Slide 10). >
*HCO forwards ratification pkg to Legal for

written review and clearance. . {

*SBPO review and clearance is required for
ratifications > $500,000.
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Approval Process

*Upon clearance by HCO/Legal and
SBPO (when required), ratification
pkg is forwarded to appropriate
approving official.

*Approving official reviews _
ratification recommendation and "r
approves or disapproves request
(see Slide 7).
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Raﬂflca’rlon Release/Contract
Language
(CAM 1301.602, Section 3.4)
*Payment for approved ratifications can be
processed by modification or by new
contract/order. g

*The contract action must contain language er
which documents and limits the action.

\
\/
*CO must include CAM 1301.602, Section
3.4.1 language in all contract actions
providing payment.
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Steps to Avoid Unauthorized Commitments

v'COs shall provide specific information on the duties and responsibilities of
appointed COR—include responsibilities that are delegated/not delegated

v'HCOs shall ensure appropriate monitoring/administration of contract
performance in coordination with CO & COR.

v'SBPO shall conduct outreach efforts to ensure program officials are
familiar w/delegated authority and limitations to authority

v'Program officials should contact the CO for guidance when a new or
revised requirement for products/services arises

v'Program officials--never direct a contractor to initiate performance

without ensuring a contract is in place
6/16/2016
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Disciplinary Actions
(CAM 1301.602, Section 2.3/CAM 1313.301)

» Unauthorized commitments may be considered matters of

serious misconduct and may subject the responsible employees
to appropriate disciplinary actions

» Intentional use of purchase card for unauthorized purchases or

the approval of unauthorized transactions may result in—
1) Card cancellation

2)
3)
4)

Termination of employment
Fines and/or imprisonment

administrative expenses

Salary offset to collect full cost of unauthorized purchases including
6/16/2016
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Non-Ratifiable Commitments
(CAM 1301.602, Section 3.5)

Unauthorized commitments that can not be
ratified may be subject to resolution as
recommended by the Government Accounting
Office under its claim procedure or as authorized
by FAR 50.1. The Contract Law Division, Office of
General Counsel for Finance and Litigation, shall
be consulted regarding these cases.
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Points to Remember

» The majority of unauthorized commitments are made by program officials.
However, contracting personnel are responsible for providing specific

information regarding each program official’s delegated authority, i.e.,
“do’s and don’ts!”

» Prevention of unauthorized commitments requires continuous outreach
programs!

» Ratifications require cumbersome administrative effort and often result in
additional costs due to the lack of competition, negotiation, and/or an
already agreed to price made by someone lacking the proper authority.

» Ratifications can result in disciplinary action.

> Ratifications are never considered a WIN WIN for NOAA and its valued

I
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